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‘Attaching’ Warning Statements by Facsimile Transmission 
 
 
Section 366(1) of the Property Agents and Motor Dealers Act 2000 (Qld) 
(‘PAMD’) provides that a relevant contract must have attached, as its first or top 
sheet, a statement in the approved form being a warning statement.  Failure to 
comply with this statutory requirement entitles a purchaser to terminate the 
contract. 
 
The meaning to be attributed to the statutory reference to ‘attached’ will clearly 
be problematic where documentation is sent by way of facsimile transmission.  
This was the issue that arose for consideration by Newton DCJ in MNM 
Developments Pty Ltd v Gerrard [2005] QDC 10. 
 
Facts and Argument 
 
For the sale of a residential property at Surfers Paradise, there was no factual 
dispute about the order in which various documents were sent by facsimile 
transmission.  It was agreed that the following documents, in the following order, 
were sent by facsimile transmission:  
 
 Facsimile transmission cover sheet/covering letter; 
 
 PAMD Form 27b (Selling Agent’s Disclosure to Buyer) (‘the Disclosure 
Statement’); 
 
 PAMD Form 30C (Warning Statement) (‘the Warning Statement’); and 
 
 REIQ Contract for Houses and Land (‘the Contract’) 
 
Newton DCJ was prepared to infer that the documents were received in the 
same order. 
 
It was submitted on behalf of the buyer that there was no attempt by the seller to 
differentiate the Disclosure Statement from the Warning Statement or to number 
the Contract in such a way as to incorporate the Warning Statement as the first 
page of the Contract.  Accordingly, it was submitted, the Warning Statement was 
not ‘attached’ as the ‘first or top sheet’ as required by the PAMD.  It was further 
submitted that the Warning Statement should have been the first page of the 
facsimile and preferably numbered to indicate the intent of the Warning 
Statement to be the first sheet of the Contract.  On this basis, it was submitted, 
the buyer had a right to terminate the Contract pursuant to s 367 of the PAMD. 
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Decision 
 
In considering the submissions made on behalf of the buyer, Newton DCJ 
referred to the judgment of Muir J in MP Management (Aust) Pty Ltd v Churven 
[2002] QSC 320.  In that instance, Muir J stated as follows: 
 
 The word ‘attached’, in its less restrictive sense, may mean  ‘accompanying’ or 
 ‘associated’ … and, in that sense of the word, one thing  may be ‘attached’ to another 
 without physical joinder. … (at [20]) 
 
In its more restrictive sense, and, I rather think, everyday sense, ‘attached’ connotes 
some form of joinder, fastening or affixation.  There is nothing in the context of s 366 or s 
367 which would tend to indicate that the words should be construed broadly, quite the 
contrary. … (at [21]) 
 
 It may be that the requirements of s 366(1) could be complied with without the warning 
 statement being stapled, pinned to or bound up with a contract.  For example, if the 
 warning statement was the first of a number of loose sheets placed together in a folder 
 and numbered or otherwise identified as the first sheet of the bundle, it may be arguable 
 that the warning statement was ‘attached’ to the other documents … (at [23]) 
 
Notwithstanding the clear reluctance of Muir J to construe the word ‘attached’ in 
a broad manner, Newton DCJ noted that where a contract for the sale of land 
involves a facsimile transmission between the parties, the more restrictive sense 
of the word ‘attached’, as identified by Muir J, will not be applicable.  In these 
circumstances, Newton DCJ opined that it was the order in which the documents 
were transmitted that was important rather than the means by which they are 
affixed.  In reaching this conclusion, Newton DCJ seemed to take some comfort 
from earlier obiter queries raised by White J in Sidbent Pty Ltd v Reinisch [2003] 
QSC 203, in particular, whether it was the intention of the legislature that the use 
of facsimile transmissions, as a convenient method of doing business, should be 
excluded. 
 
Adopting a broader approach than that contemplated by Muir J, Newton DCJ 
held that the placement of the Warning Statement in front of the Contract in a 
continuous facsimile transmission was sufficient to constitute the Warning 
Statement being ‘attached’ to the Contract, as its first or top sheet, as required by 
the PAMD. 
 
Comment 
 
While the broader approach of Newton DCJ may be considered consonant with 
the use of facsimile transmissions as a convenient, and common, method of 
doing business, the decision raises issues concerning the very nature of the 
legislation concerned.  Considerable suspicion must remain that the restrictive 
meaning of ‘attached’, as referred to by Muir J, is more consistent with the nature 
of the PAMD as consumer protection legislation.  Given this dichotomy of judicial 
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approach, and the significance attached to a failure to comply, practitioners 
should continue to exercise considerable prudence.  In this regard, it is 
suggested that comments made elsewhere by the writer (as co-author) remain 
applicable (being in accordance with the level of judicial caution demonstrated in 
the approach of Muir J): 
 
 Physical joinder of the warning statement to the contract is the only certain way to meet 
the statutory requirement of attachment; 
 
 A warning statement may be attached to a contract if the contractual documentation is 
placed in a folder (without any other contractual documents) and the warning statement is 
the first sheet in the folder, provided another page is not indicated to be the first page of 
the contract; and  
 
 By analogy, where a warning statement and a contract are sent at the same time by 
facsimile transmission with the warning statement clearly indicated as the first page of the 
contract and the first page of the facsimile transmission it is possible that the 
requirements of attachment may be satisfied, although this course of action may be 
regarded as the least desirable.  (S A Christensen, W M Dixon, W D Duncan and S E 
Jones, Land Contracts in Queensland, Federation Press (2004) 48.  See also, S 
Christensen and W Dixon, ‘When is a Warning Statement Attached to a Contract?’ (2003) 
23 (1) Proctor 23.) 
 
BD 
